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State Immunity from Enforcement of Awards and its Scope
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3.

In Qatar v Creighton (2000), the French Supreme Court found that a State who signed an ICC
arbitration clause waived its right of immunity from enforcement of the award, given that pursuant
to the ICC rules, both parties to an arbitration clause agree to execute the award.

Numerous arbitration rules contain similar provisions and it is necessary, therefore, to interpret the
Qatar jurisprudence as being relevant to all arbitration clauses in general and not just those of the
ICC. This jurisprudence does not apply when there is an international convention, such as the
Washington Convention of 1965 (ICSID), which provides a rule to the contrary preserving State
immunity, thus the Qatar solution should not be taken for granted.

Where does this jurisprudence stand 16 years later?

The Principle of State Immunity From Enforcement of Awards

4.

As we know, the issues of immunity, jurisdiction (which also includes the process for enforcing an
award) and enforcement of awards have evolved during the last century from an absolute immunity
to a qualified privilege.

The reason being the evolution of a State’s role in the economy. If State entities have interests in
the economy, the justification for protection put in place for their sovereign activities, can no longer
be justified in international public law.

Turning to state immunity when it comes to the enforcement of awards, according to jurisprudence
a distinction exists between goods or funds used for a commercial activity and goods or funds used
for public services'. As a result, if the goods are used for public services (including diplomatic
services), they cannot, a priori, be seized i.e. they fall within the exception of State immunity. On
the other hand, if the goods are part of the State’s wealth, or belong to the State as a result of its
economic activities, they may be seized i.e. they do not fall within State immunity. State immunity
when it comes to goods used for public services is therefore qualified, as goods which stem from
the economic activity of the State do not benefit from State immunity. But this is not where it ends.

Jurisprudence once again played its part in the development of State immunity in the case of Eurodif
(1984) where it was held that a link between goods seized and the economic activity on which the
request was based was also required. Pursuant to the decision in Eurodif, Iran was unable to rely on
its State immunity in enforcement proceedings.

1 Cass. Civ. 1™, 11 February 1969, Englander and 2 November 1971, Clerget
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One might lose sight of the importance of the Eurodif case. After all, is it simply a decision which
arose solely due to the particular facts of the case or does it have a wider importance?

The order to seize goods which was sought by Eurodif was based on a debt of one billion francs (at
that time) held by Iran over the French Atomic Energy Commission, whose guarantor was France,
in view of the development of the French nuclear industry in Iran during the Shah era.

Perhaps the Eurodif jurisprudence was a way to revive the distinction between goods attributed to
public services and goods that fall within the economic activity of the State, excluding the seizure
of industrial and commercial goods that do not relate to the activity which was the subject of the
arbitration. In other words, are goods which are not attributed to public services and which are not
linked to the claim covered by State immunity, goods which cannot be seized?

In any event, the limitation outlined in the Eurodif case was — to my knowledge — only reinvoked in
a French Supreme Court case 20 years later®. The creditor must, therefore, depending on its position,
prove that the goods/ funds are either private goods or relate to public services pursuant to Eurodif.
However, in practice States do not typically categorise their goods in such a way.

According to jurisprudence, a waiver of State immunity is not effective when it comes to seizing
bank accounts relating to diplomatic missions, unless the waiver is “express and specific” according
to recent cases of the French Supreme Court based on cases involving Argentina®. This requirement
has recently been extended to State goods in general®.

The privileged treatment given to arbitration by the Qatar case seems to have been ignored by
subsequent jurisprudence in cases involving Argentina®. For those who are creditors of a State, it is
an arduous task. Where does the need for precision stop when it comes to an “express and specific”
waiver and the specification of goods which may be seized?

One must have in mind the additional costs to be expended if drafting contracts with States when
such lists are necessary. Furthermore, one must also be mindful of the uncertainty that such lists
generate in relation to the degree of specification required.

Turning back to the requirement of an “express and specific” waiver, the French Supreme Court
seems to have ignored the Qatar case, following which the agreement to an arbitration clause results
in a general waiver of State immunity from enforcement of awards.

Nevertheless, the French Supreme Court did not apply the requirement of a specific waiver in the
case of Commisimpex v the Republic of Congo®. Indeed, France’s Supreme Court confirmed that the
rules as to the enforcement of awards regarding State immunity in customary international law, only
required an express waiver of State immunity.

In this case, the French Supreme Court dismissed the requirement of a specific waiver, if an express
waiver is provided. The waiver by a State of its immunity from execution affects all its goods and
also applies to assets relating to diplomatic missions.

2 Cass. civ. 1, 25 January 2005 Rép. Dém. Congo

3 Cass. civ. 1™, 28 September 2011)

4 Cass. civ. lre, 28 March 2013, NML v Argentinian Republic

® Republic of Argentina, (28 September 2013) and (28 March 2013)

6 Cass. civ. 1™, 13 May 2015, Commisimpex v the Republic of Congo. See annex 3



18. In a case of 13 May 2015, the French Supreme Court also found that States do not need to provide
a specific waiver, but rather an express waiver. In general, this must be provided by the relevant
public authority’.

19. However, by law n°2016-1691 of 9 December 2016 regarding transparency, the fight against
corruption and the modernisation of business activity, also known as the Sapin II law, the French
legislator has evolved towards a perceived “level of certainty, not only legal but also diplomatic...”®
for foreign States in adopting article 59 according to which:

Article L.111-1-1.
Provisional or enforcement measures cannot be applied to the property of a foreign State unless
there is prior authorisation by a judge in an order issued upon request.

Article L.111-1-2.
Provisional or enforcement measures concerning a property belonging to a foreign State cannot be
authorised by a judge unless one of the following conditions is satisfied:

1°. The State concerned has expressly consented to the application of such measure;

2°. The State concerned has reserved or affected this property to the satisfaction of the claim
which is the purpose of the proceedings,

3°. When a judgment or an arbitral award has been rendered against the State concerned and
the property at issue is specifically in use or intended to be used by the State concerned for
other than government non-commercial purposes and is linked to the entity against which
the proceedings are initiated.

For the application of point 3°, the following property is in particular considered as property
specifically used or intended to be used by the State for government non-commercial purposes.

a) property, including any bank account, which is used or intended to be used in the performance
of the functions of the diplomatic mission of the State or its consular posts, special missions,
missions to international organizations or its delegations to organs of international organi-
zations or to international conferences;

b) property of a military character or properties used or intended to be used in the performance
of military functions;,

c) property forming part of the cultural heritage of the State or part of its archives and not
placed or intended to be placed on sale;

d) property forming part of an exhibition of objects of scientific, cultural or historical interest
and not placed or intended to be placed on sale;

e) tax or social debts of the State.

Article L.111-1-3.
Provisional or enforcement measures cannot be taken on the property, including bank accounts,
used or intended to be used for the exercise of functions of diplomatic missions of the foreign States

7 See M. Laazouki, “Réactivation des clauses générales de renonciation a I'immunité d’exécution des Etats”, la
semaine juridique Edition générale n°26, 29 June 2015, 759

8 C. Sportes and S. Simon, « Immunité d’exécution : quand la législation nationale peut venir au soutien du droit
international coutumier », http://larevue.squirepattonboggs.com, 12 May 2016
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or their consular posts, special missions, or their missions to international organizations unless
there is an express and special waiver by the States concerned”.

As aresult of these provisions inspired by the UN Convention on Jurisdictional Immunities of States
and their Property, a creditor who wishes to seize State goods in France, must firstly request the
authorisation to do so from the judge responsible for the enforcement of arbitral awards. Secondly,
a creditor must demonstrate that one of the conditions set out above has been met.

It is worth noting that contrary to the French Supreme Court decision of 13 May 2015 which required
a simple express waiver by the State as to its immunity, the French law of 9 December 2016 revives
the requirement for an “express and specific” waiver of immunity.

In awaiting the entry into force of the UN Convention on Jurisdictional Immunities of States and
their Property?, France has put into place the above text which will certainly help clarify French case
law regarding the question of State immunity.

A word about public authorities which are distinct from the State

23.
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Pursuant to jurisprudence on this point, public authorities which are distinct from the State are
responsible for their own debts on goods relating to their assets'’.

However, there are cases where the public authority is responsible for State debts pursuant to the
principle of emanation, i.e. when the public body has not, on the facts, functioned with sufficient
independence from the State or does not have assets which are distinct from those of the State!!. A
state creditor can in such circumstances, seek to enforce awards against goods which stem from such
an activity. This can be seen in jurisprudence relating to African state-owned entities whereby the
public authority has been equated to the State that organised it.

In conclusion, one is right to question whether decisions relating to State immunity are simply made
on a case-by-case basis. The complexity of this subject may also be explained by political and
diplomatic factors which are delicate in the decisions which are reached.

9 See Gaston Kenfack Douajni « Les Etats parties 8 ’OHADA et la Convention des Nations Unies sur les
immunitiés juridictionnelles des Etats et de leurs biens » in Rev. Camerounaise arb n°32, January to March
2006, p. 3 onwards
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1 Cass. civ. 1%, 14 November 2007, Sté. Nat. Hydrocarbures du Cameroun ¢/ Winslow, and 6 February 2007,
Sté nationale du Congo





