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OBJECTIVE
 The main objective of the ICAAD Conference is to analyze 

arbitration in action by undertaking a legal, contextual and 
discourse-based analysis of data drawn from arbitration practice.

THE PURPOSE OF THIS INTERNATIONAL 
CONFERENCE IS TO

+ Bring together researchers and practitioners in language and 
the law from around the world to participate in a dialogue about 
Mediation and collaboration in the context of Arbitration and 
Practices in Asia.

+ Provide opportunities for collaboration between arbitration 
practitioners, judges, law professional and academics from 
various fields including Arbitration, Mediation, Litigation and 
professionals who are interested in enhancing cooperation 
between judges and lawyers and cultures.

The Centre for ASEAN Regionalism University of Malaya (CARUM) and Kuala 
Lumpur Regional Centre for Arbitration (KLRCA) are pleased to invite you to the 
"International Conference on Arbitration Discourse and Practices in Asia 2015" 
to be held in Kuala Lumpur, Malaysia on August 20-21, 2015.

In the present-day globalization of trade and commerce, International 
Arbitration is being regarded as an economical and effective alternative to 
litigation for settling commercial disputes. This alternative dispute resolution 
method, with conciliation and mediation, has become widely adopted for the 
settlement of domestic and international disputes in Asia. Indeed, international 
business exchanges between and with Asian countries have increased 
enormously over the last few years and even the recent economic recession has 
not slowed down this growth.

As a natural consequence, this increase in business deals and contracts has 
brought about an increasing number of trade disputes that are being resolved 
through arbitration.

In order to explore the interrelations between discourses and practices in the 
field of arbitration in Asia, Centre for ASEAN Regionalism University of Malaya 
(CARUM) and Kuala Lumpur Regional Centre for Arbitration (KLRCA) will be 
hosting an International Conference on Arbitration discourse and practices 
which is open to scholars and practitioners from different disciplinary and 
professional backgrounds. The conference will investigate the extent to which 
the ‘ integrity’ of arbitration principles typical of international commercial 
arbitration practice is maintained in various Asian contexts, focusing in 
particular on arbitration norms and practices as they are influenced by local 
juridical, cultural and linguistic factors from a number of different perspectives, 
such as legal, discourse analytical, as well as arbitration practice.

This conference is organized in collaboration with a research project on Asian 
Arbitration Law / Discourse which is being conducted at the University of 
Bergamo (Italy) led by Professors Mariacarla Giorgetti and Maurizio Gotti, 
together with Professor Vijay Bhatia.
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Do Arbitrators and Counsel speak the same Language? 
 

• Introduction 

1. Arbitrators and Counsels generally speak the same language, since the parties have often already agreed 
on the language of arbitration and have thus chosen their arbitrators with this in mind. If the language of 
arbitration has not been chosen, it becomes the arbitrator’s task to designate the appropriate language.  

• The linguistic problems in arbitration may, if not adequately mastered, have adverse 
consequences on the fairness of the proceedings.  

2. For instance, the translation by the arbitral tribunal itself in the language of the arbitration of a number of 
passages of the annexes to an expert report it has ordered is a violation of due process by denying the 
possibility to the parties an access to the full document written in another language on which the arbitral 
tribunal relies in the award . The award, in this case, was set aside due to violation of the adversarial 2

principle. 

• Avoiding risks of misunderstanding by clearly defining the terms of the proceedings, thus 
ensuring that the legal concepts are understood by all. 

3. Beyond the challenge of mastering the language of arbitration, arbitrators and counsels also speak the 
same language because, even if they come from different legal cultures, because they generally take the 
time to avoid risks of misunderstanding by clearly defining the terms of the proceedings, thus ensuring 
that the legal concepts are understood by all. Arbitrators also should tailor their answer to the particular 
circumstances of the case, rather than imposing a universal method to every case. 
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• Choice of the arbitrators – Independence and impartiality cannot work in an international 
context without neutrality - Nationality 

4. Arbitrators are generally directly chosen by the parties. When this is not the case and arbitrators are 
appointed on their behalf by an arbitral institution or a court, the communication with the counsel and 
parties will be difficult when the arbitral tribunal lacks neutrality. Independence and impartiality of the 
arbitrators are, as we know, prerequisites for the validity of the award. Independence and impartiality 
cannot work in an international context without neutrality. It is a recognized arbitral practice that the sole 
arbitrator or president of the arbitral tribunal should be of a nationality other than those of the parties 
(unless the parties of course agree otherwise). Neutrality in this context is protective of an internationally 
minded arbitral tribunal, possessing knowledge and familiarity with international arbitration. On the 
converse, an arbitral tribunal with a majority of arbitrators of the same nationality as one of the parties 
would appear culturally biased and very unlikely to create the satisfactory conditions of sufficient trust to 
enable the necessary dialogue which should take place with counsel.  

• The help of the arbitration institutions 

5. When arbitrators or counsels are not experienced in arbitration, problems of communication may be 
numerous. The services of an arbitration institution (such as KLRCA) for guiding less experienced 
counsels and arbitrators become all the more important fort the parties.  

• If the arbitrators have productive conversations with the counsels, they will be speaking 
the same language and their procedural decisions will be accepted. 

6. If the arbitrators have productive conversations with the counsels, they will be speaking the same 
language and their procedural decisions will be accepted. They will avoid disturbing the counsels’ 
strategy. Arbitrators must first listen to the parties, and give clear instructions in their procedural orders. It 
is widely accepted that by arbitration rules (for example Article 10 of KLRCA Arbitration Rules) and 
contemporary legislation on arbitration that arbitral tribunals enjoy broad discretion and flexibility in the 
conduct of arbitral proceedings. The arbitral tribunal is certainly under no obligation to draft procedural 
rules for all issues which may never arise (UNCITRAL Notes on Organizing Arbitral Proceedings, 
Introduction, n° 12). This should not relieve the arbitral tribunal from consulting the parties before taking 
decisions on the organization of the proceedings. Discretion and flexibility do not mean that the 
arbitration proceedings take place in a total vacuum.  It may otherwise happen that the unfolding of the 
arbitral procedure may infringe upon the parties’ procedural rights and opportunity to present their case. 

7. There should not be any discretionary power of the arbitral tribunal to decide, for example, over requests 
for suspension of the proceedings without a motivation. Adoption or modifications of the procedural 
timetable should not be decided by the chair of the arbitral tribunal alone, more particularly when the 
deadline for submissions is extended ex officio by the arbitral tribunal before its expiration. This would 
cause an imbalance between the parties. An arbitral tribunal should always provide the parties with 
explanations and make reasoned decisions on the organization of the proceedings. This also helps the 
arbitrators to foster understanding between the parties that recognize that arbitrators have taken into 
consideration their views rather than simply imposing a solution.  

• Arbitrators must know how to listen and how to explain, speaking the language of the 
counsels and the parties. 

8. Arbitrators must know how to listen and how to explain. It is important that the unsuccessful party 
understands the Tribunal’s decision. Arbitrators should speak the language of the counsels and the parties. 
In my view, there is a permanent obligation on the arbitral tribunal to indicate and explain the manner in 
which it intends to proceed. Parties must understand the decisions of the arbitral tribunal. This represents 
a serious guarantee for the parties’ natural rights of justice, namely, access to arbitral justice and 
prevention of arbitrary decisions.   

• The answer to the question Do Arbitrators and Counsel speak the same Language  is…  

9. Finally, the answer to the question Do Arbitrators and Counsel speak the same Language  is… Yes under 
certain conditions and behavior to respect by the arbitrators, the counsels and the parties. 

Thank you very much for your attention 

Béatrice CASTELLANE 
Avocat at the Paris Bar 
Former Member of the Council of the Bar
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